Steven Abbett Associates LILP

Chartered Town Plannerss
AiSfAMM/SlS&;LCC Letter

3 Aprll 2018

Lancaster City Councli
Development Management
PO Box 4

Town Hall

Lancaster

1Al 1QR

Dear Sir/Madam

Tree Preservation Order 646 (2016)
Capernwray Diving Centre, Capernwray Road, Capernwray, Lancashire, LAG 1AD

I refer to the above Tree Preservation Order {“the TPQ"} served on my cliant, Mrs Carol Hack, of
Hack Enterprises Ltd, on 8 March 2018,

1 am instructed to make formal representations and to object to the TPO as currently made. These
rapresentations are based on the following:

i) . Athorough walk-over of ail areas covered by the TPO {undertaken on 27 March 2018); :

ii) A revlew of the planning history of the Carpernwray Diving Centre slte utilising the’
Councl's online planning search fachlity and documents and plans provided by my clent;

) Relevant legislation;

i) ~ Relevant National Planning Policy and Natlonal Planning Practice Guidance relating to
Trea Presarvation Orders.

At the outset ] would Indicate that | have significant concerns with the apparent superficial and
indiscriminate use of the TPO In this case. My cllents have owned and operated the- Capernwray
Diving Centre site since 1997, during which time they have developed a range of leisure and tourism
based facilities. My clients are consclous of the landscape and blodiversity attributes of the site and

have taken approprlate professional/environmental advice In the past when engaging In the
planning process. '

Unfortunately it appears that the officers of the Council responsible for the preparation of the TPO
have not thoroughly or objectively considered relevant planning matters that would be material
when consldering the expediency of making a TPO.
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Steven Abbett Associates LLP

Chartered Town Planners

The law and related policy guidance confirm that Local Planning Authorities can malte TPO's if it

appears to them to be “expedient in the interests of amenity to make pravision for the preservation
of trees or wooedlands In thelr area.”

At this point itis wo‘rt}‘a.;(‘:qa}gi‘d'qring the following aspects of National Planning Practice Guldance;

v p .

» iD; 36-005-20140306:
o When granting planning permission authorlties have a duty to ensure, whenever
appropriate, thgt' planning conditions are used to provide for tree preservation and
planting, Orders should be made in respect of trees where it appears necessary. in
connection with the grant of permission, {NB. This duty would extend to any decision
maker Including a Planning Inspector determining s plahning appeal oh behalf of the
Secretary of State).
It Is noted that in the relevant planning history relating to the erectlon of 15 hollday homes
at the site (which has Included the original cutiine planning permission granted In appeal
and two separate approvals of reserved matters) that the Councll did not consider it
necessary of appropriate to make a TPO in respect of any trees at the site,

¥ ID:36-007-20140306-36-08-20140306:

o These sections deal with "amenity” (a term which s not defined In law) and Indicates that
LPA’s must exercise judgement when deciding "whether It Is In thelr powers to make an
Order.” :

o The disctetion Is not unfettered. As with all such discretions, an LPA must meaningfully

engage with the exercise of the discretion, otherwise 2 decislon to act pursuant to the
relevant fegistation will be ultra-vives.

> In terms of what an LPA should or can take into account whan considering amenity, the
guidance is helpful and refers specifically to the foliowing matters;

o Visibllity - the extent to which the trees or woodland can be seen by the public will inform
any assassment of whether the Impact on the local environment is sighificant. The trees,
or at least part of them, should normally be visible from a public place, or accessible by the
public.

o Individual, collective and wider impact. “Public visibility alone will not be sufficient to
warrant an Order” LPA's are to assess the particular importance of groups of trees or
woodlands by reference to:- size and form; future potentlal as amenity; rarity, cultural or
historic value; contribution to, and relationship with, the landscape.
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Steven Aib)bt: z‘é\@@.ﬁa{ce& LLP

Chartered Town Planners

o The importance to nature conservation can also he a factor,

1D: 36-010-20140306;

o Dealing with expediency this section confirms that although some trees or woodlands may
© merit pratection on amenity grounds, it may not be expedient to make them the subject of

an Order, For example, in respect of trees which are undar good arborlcuiture or
sifvicultural management,

D 36-011-20140308:;

o Thig confirms that the purpose of 8 Woodland Order is to safeguard the woadland as a
whole, which depends on regeneration or new planting, (NB: for reasons that will be
explained fater In these submisslons we would question whether a Woadland Order Is
appropriate to the circumstances of this site},

1D: 36-021-20140306 and 36-022-20140306:

o These sectlons of the guidance emphasise the need for and value of a sita visit by LPA
offlcers to conslder whether or not an Order Is Justiffed, itis stressed that officars need to
“fully assess the amenity vajue of the trees or woodionds concerned.” Qfficers should
gather sufficlent information to enable an accurate Order to be drawn up and for accurate
boundatles to be mapped: this can also include information on people with a legat Interest
In the land affected; the present use of the land; the trees importance as z wildiife hahitat;
trees which are not to be Included In the Order., {NB: as far as our client 15 aware, officers of
the Council had not undertaken a thorough and appropriate site visit prior to service of the
TPD on 8 March 2018, and did not do so an that day).

iD: 36-028-20140306;

o This confirms that the purpose of the woodland category Is to safeguard a woodland as a
whole.

ID: 36-059-20140306 and 36-060-20140305:

o These sections relate to works on traes protected by an Order. They confirm that where
an exception applies the authority's consent to carry out works is not needed {notice of
those works may need to bs Blven to the authority).

o One of the stated excaptions {Town and Country Planning {Tree Preservation) {England)
Regulations 2012 14 (1} {vii} are works necessary to implament a planning permission. {NB:
planning permission exists for development at the site and this will be detalled
subsequently).
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Steven Abbeott A$@@fta@cees LLP

Chartered Town Planners

> 1D:36-083 - 20150415:

o This confirms that the consent of the LPA is not required for carrying out work on trees
subject to an Order “so far s such work Is necessory to Implement a full plonning
permission.” One example provided would be a tree required to be removed to make way
far 2 new building for which planning permission has been granted.

Having reviewed the relevant Law and Guidance we have grave concerns of the actions of the LPA to
make the TPO in its current form. The TPO does not reflect the situation on the ground {the site
identifled is not a woodland), does not reflect appropriate nature conservation/habital management
regimes previously approved for the site, and does not take any account of the planning history of
the site {in particular the extant planning permission).

The planning history of the site Is significant and covers devetopment directly assoclated with the
use of the former quarty as a diving centre, but also other assoclated tourism related development.
It is this planning history that is of direct relevance. It must be clarlfled that our review of the
planning history s based on documents and plans provided by our client, but also by documents and
plans available on the Councll’s online planning reglsier of planning applications.

The following elements of the planning history and relevant:

> D4/00B77/0UT - Erection of 15 holiday homes. Granted on appeal ({ref:
APP/A2335/A/04/1168372) 14 Dacember 2005 and subject to the following conditions;

1 Approval of the detalls of the siting, deslgn and external appearance of the buildings,
' the means of access therete and the landscaping of the site shall be obtained in
writing from the Local Planning Authorlty (LPA) befare any development begins,

1) Application for approval of the matters included in Condition 1, shall be made to the
Local Planning Authotity before the expiration of three years from the date of this
permission.

{NB: ho specific condition was imposed relating to when the development must be
begun. In the absence of such a condition Section 91 of the Town and Country
Planning Act 1990 every planning pernisslon is subject to a general condition that the
development must begin within & standard time perigd. 1n the case of Qutline
Planning Permission those time periods are within two years from the final approval
of the reserved mattess or, in the case of approval on different dates, the final
approval of the last such matter to the approved).

iil) Twe subsequent applications for approval of reserved matters pursuant to Outline
Planning Permission 04/00877/0UT were subsequently dealt with.
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Chartered Town Planners
> 06/00877/REM — Reserved matters application for the erection of 8 holiday units, Granted 13
Novembzer 2008, This refates to plots 1-8 [along the south-west portion of the quanry sita) and
development has been commenced and fully implemented In respect of these properties. |
am informed by my client that works on some of these piots commenced In 2007 and
tontinued thereafter — please see attached letter from Mason Gillibrand Architects to my

client confirming discussions with the LPA’s Case Officer at the time, Peter Rivet, confirming
that a ‘moterfal start on site’ had taken place,

»  08/01308/REM ~ Reserved matters application for the erection of 7 holiday units {submitted
13 November 2008). Granted 26 January 2009. This element had not been commenced until
February/March of thls year when site clearance and ground levelling warks commenced.

Our assessment of the status of these planning permisslons and reserved matters approval Is that

the element relating to the 7 hofiday units (0B/01708/REM) remains extant and Is cepable of
implementation,

That Is the case because the two applications for approval of reserved matters (OS/017077/CEM and
08/01308/CEM) were both submitted within three years of the grant of Outline Planning Parmission
04/00877/0UT. Davelopment then commenced some time In 2007 ~ agalnh well within two yaars of
the final approval of the rasarved matters.

This planning history Is highly relevant because the planning permission for the development of the
7 units (effectively the second phase) remalns extant and capable of implementation. We would
invite officers to carefully and thoroughly review the approval of reserved matters detalls for those 7
units as indlcated on the following plans:

) Mason Gilllbrand — 4555/P/01 —~ this indlcates the approved layout of the 7 holiday
homes and assoclated works Inciuding access roadway and car parking areas and
indicates an earth mound and planting along the northern boundary;

i} Mason Gillibrand - 4555/P/02 — this provides elevations and sectlons and demonstrates
tha significant level changes and proposed earthworks necessary to facliltate the
approved development;

i) Mason Gllibrand — 4555/P/03, 04 and 05 ~ mote datalled elavations, plans and sections
clearly illustrating the extent of existing ground materlals to be removed and re-graded
to create a new earth mound along the northern and notth-eastern boundaries of the

shte,
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Steven &bbﬁ: A@@ﬁa@es LUP

Chartered Town Planners

One other important factor pertaining to the detalls approved uader 08/01305/REM was the
associated Nature Conservation Management Plan {July 2006). Again we would invite Officers to
review and understand this document. It will be noted that the bulk of the areas of the site coverad
by the TPO were identified as grassland along with limited areas of scrub and trees. Only limited
parts of the surveyed area were Identified as woodland but the management reglme set out
suggested a need for thinning and, In particular, the controf of scrub and tree encroachment into the
extensive grassland areas, The impact of the blanket woodiand TPO is to preciude the thinning and
scrub clearance required by the Nature Conservation Management Plan, contrary to the objectives
of malntaining a blodiverse habitat across the site.

ftis to be noted that the original Inspector dealing with the outline planning application stage hoted
the following factors assoclated with the site and proposed development:

I} For its size, the site Is highly diverse ~ several different grassland communities occur. The
opportunity to improve the guality of the grassland was recognisad {paragraphs 4 and 5);

) The constructlon of the bulldings and access track will necessitate some clearance of trees

and scrub. Nohe of the specles likely to be affected are mature and all are common,.
{paragraph 10},

On the basis of the foregoing we make forma! objections to the TPO on behalf our ¢llent. The maln
grounds of objection are:

f) The making of the TPO Is ultra-vires. The discretion to make a TPO is not unfettered ~
this particular case there is no avidence that the LPA has meaningfully considered or
engaged with the exercise of the discretion, (NB — should the TPO be confirmed as
currently drafted we will seek full disclosure of any relevant documents, reports, nates,
memos ot emalls cireulating at the time of the making of the TPO},

As a result the TPO has been made in a superficial and indiscriminate way. As far as we
are aware no Officer of the Counclt undertook a thorough or effective site visit of the
whole site affected — it Is clear, for example, that large areas of the “woodland” do not
contain any trees whatsoever (a point that would have been apparent from a basic walk-
over), Indeed, those areas are to be valued as a diverse mix of grassland that should be
maintained as such for biodiversity reasons,

i} Furthermore, the exercise of the discretion in this case appears to have been made in
ignorance of, not having any regard to, the relevant planning history of the site — In
particular the existence of a planning permission for 7 holiday homes across the
narthern part of the site where trees do exist. Fellingfremoval of those trees is ap
exception to TPO protections where hecessary to fraplement that planning permission.
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Steven Abbott Asseciates LLP

Chartered Town Planners

1] The TPO Is purportedly made “in the Interest of public amenlty and wildlife benefit”. This
takes no account of the fact that much of the area covered by the TPO Is not visible from
public viewpoints {either when considered from nearby or from fonger distances). The
TPO as made aiso completely ignores established nature conservation management
regimes being followed by my client pursuant to the Management Plan submitted In

support of the Outline Planning Permission and subsequent approvals of reserved
matters.

That Management Plan {dentifled Area/Zone 3 as land to the east and south-east of the
quarty (all covered by the TPO as woodland} as “being Jargely unaffected by tree and
shrub colonfsation” and goes on to state “thot no naw tree or shrub planting will be

considered practical or desirable within this part of the site In which the grassiond Is the
muain feature of conservation concern.”

One of the key managament aims for the site was, in part, 1o retain the (then) present
extent of the more vulnerable habitats, including the semi-natural calcareous grassiand,
The condition of that habltat was to be maintalned as follows:

“3, Muaintain the candition of these habitats by controlling, as necessary, encroachment
by scrub and other invasive vegetation, The most predictable problems are likely to arlse
from spread of shrubs and trees on the grassland areas with deeper soil"

Jronicaily and worryingly the use of a woodland TPO will protect all self-seeded tree
growth In these grassland area, and will be counter-preductive in terms of habltat
management and blodiversity interests.

) My clients have no Issue with the retention and long term management of appropriate
trees at the site —Le. those that are clearly of significant amenity value and that are not
affected by the development approved under various permissions and approvals,
Howsvar, the TPO as made is fundamentally flawed for the reasons set out in this letter,
The exerclse of the legal discretion to make a TPO has not baen undsrtaken in a way
which reflects the relevant Government Guidsnce, and thers Is ho evidence that the TPO
was hased on a thorough or ohjective assessment of the site clrcumstances, the planning
history or relevant habitat management regies already In place at the site.

My client s disappointed that there has been no attempt by tha Council to engage
posltively to discuss what may be approprléte. it Is clear to us that the declsion to
make the TPO (In its current form} was fultra-vires. For thase reasons our cient
farmally objects to the TPO, "
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Steven Abbott Associates LL

Chartered Town Planners

Going forward wa and our client would welcome the opperiunity to meet to discuss all of the
relevant planning matters so that a consensus can be reached. This may involve a more focussed
and appropriate TPO if that Is constdered expedient.

Yours faithfully

Alastair ) Skelton
Emall: alastalrs@abbott-associates.co.uk

Encs.
e Carof Hack - Hack Enterprises Lid,
Mell Nute - Jvp
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